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The most recent amendments to the Federal Rules of Civil Procedure took effect on December I, 2015. In large part, these 

changes were formulated to address the growing prominence and rising costs of electronic discovery (e-discovery) taking 

place in modern litigation. Changes to the federal rules that may affect the day-to-day practice of many local attorneys are 

the amendments to Rule 26. As such, this article will explore the new Rule 26 and what impact on their day-to-day prac-

tice attorneys can expect from these recent amendments. 
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Rule 26(b)( 1): 

The amendments alter Rule 26(b)( I) in 

three significant ways. 

The first and most significant changes are 

related to concerns over the expansive 

limits of discovery under the previous 

Rule 26. The previous Rule 26 permitted 

discovery that was "reasonably calculated 

to lead to the discovery of admissible 

evidence." This phrasing was often used 

to broaden discovery demands — often 

requesting copious amounts of inadmissi-

ble and arguably irrelevant information 

with the hope that such leads might ulti-

mately produce admissible evidence. 

The new language of Rule 26 removes 

the "reasonably calculated phrase" and 

inserts two clauses that attempt to limit 

the scope of discoverable information. 

The first clause added by the new Rules 

notes that discovery should be 

"proportional to the needs of the case," 

directly following with the 

"proportionality" factors, elevated to 

prominence from their previously buried 

location in Rule 26(b)(2)(C)(iii). While 

the proportionality of discovery is not 

new to Rule 26, moving the demands 

of proportionality into the general 

scope of discovery authorized by Rule 

26 sharpens the focus of discoverable 

information. 

The second clause added to the lan-

guage of Rule 26 states that: 

"Information within the scope of dis-

covery need not be admissible in evi-

dence to be discoverable." Thus, par-

ties can no longer seek discovery of 

information that is not relevant, but 

still retain the ability to seek relevant 

but inadmissible information that may 

lead to the discovery of admissible 

evidence. This second change also 

aims to limit the potentially excessive 

reach of the previous Rule 26's 

"reasonably calculated" language. 

The second change to Rule 26(b)( I) 

omits the clause specifying appropriate 

discoverable information — "the exist-

ence, description, nature, custody, con-

dition, and location of any documents 

or other tangible things and the identity 

and location of persons who know of 

any discoverable matter." The Adviso-

ry Committee rightly noted that such 

examples were deeply ingrained into 

practice and were no longer necessary 

language to the Rule. 

The final change to Rule 26(b)( I ) omits 

the clause in the previous Rule 26 that 

allows the court to "order discovery of 

any matter relevant to the subject mat-

ter involved in the action." Feedback 

received from practitioners and the 

judiciary indicated that this clause was 

rarely invoked from the bench. Fur-

ther, the Advisory Committee felt that 

the language of Rule 26 was still suffi-

cient without that clause if a court does 

wish to order discovery on a relevant 

matter. 
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FBA Mourns Death of Judge It Ted Milburn 

The FBA Chattanooga Chapter mourns the loss and honors the legacy of 

former U. S. Circuit Court  Judge H. Ted Milburn  of Signal Mountain. 

Milburn died on April  I  of this year. Milburn obtained a B.S. from East 

Tennessee State University before graduating from UT College of Law. He 

practiced in Chattanooga before being appointed to serve as a Circuit 

Court Judge in Hamilton County in 1973. President Ronald Reagan ap-

pointed Milburn to serve as a United States District Court Judge for the 

Eastern District of Tennessee in 1983 and then as United States Circuit 

Judge for the United States Court of Appeals for the Sixth Circuit shortly 

thereafter. Milburn served on the Sixth Circuit until he assumed senior 

status in  1996. 

"Judge Milburn was a diligent, smart and hand-working state and federal 
judge," said former Tennessee Supreme Court Chief Justice Mickey Bark-
er. Barker succeeded Judge Milburn in  1983  as Hamilton County Circuit 
Court Judge for Division III. "Prior to his service as a judge, Ted was also 
one of the best trial lawyers in the area  —  having tried more cases than 
almost anyone in the local bar. He also mentored numerous younger law-

yers, particularly in the art of trial advocacy. He  will  be missed by many." 
Judge H. Ted Milburn 
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Rule 26(d): 

The changes to Rule 26(d) concern the 

timing and sequence of discovery — adding a 

subsection (2). This subsection alters the 

previous general requirement which pre-

cludes parties from seeking discovery prior 

to the Rule 26(f) conference. Under Rule 

26(d)(2), parties may deliver Rule 34 docu-

ment requests after 21 days following ser-

vice of the summons and complaint but 

prior to the Rule 26(f) conference. 

While the new clause allows delivery of the 

documents, Rule 26(d)(2)(B) clarifies that 

even though delivery may have previously 

occurred, "service" of the early delivered 

Rule 34 documents is determined to have 

occurred as of the Rule 26(f) conference. 

Early delivery is intended to "facilitate dis-

cussion" and allow "opportunity for ad-

vance scrutiny of requests." 

Rule 26(f): 

Rule 26(f)(3) was amended to address is-

sues with electronically stored information. 

Rule 26(f)(3) now demands that the discov-

ery plan state the parties' "views and pro- 

posals on" any issues surrounding the 

"preservation" of electronically 

stored information. 

Rule 26(f)(3) was also amended to 

direct parties to include in their dis-

covery plan the parties' views regard-

ing Rule 502 order requests 

(attorney-client privilege and work 

product waivers). 

Litigation has been and continues to 

be transformed by the advent and 

ever growing importance of electron-

ic discovery. Where a document-

intensive case twenty-five years ago 

implicated thousands of documents, 

simple disputes today may implicate 

millions of documents and pieces of 

data — from e-mails to electronic sig-

natures, jpegs and metadata. The 

amendments to Rule 26 attempt to 

bring the federal rules forward —

pragmatically recognizing that the 

reach of the discovery under previ-

ous rules was often too broad for the 

issues at hand. The new Rule 26 in- 

tends to streamline discovery, nar-

rowing its scope to only the infor-

mation that's relevant and propor-

tional. 

While critics note that "lack of pro-

portionality" might simply be added 

as a form objection — many are opti-

mistic that the December I, 2015 

changes to Rule 26 will help re-focus 

discovery, cutting costs and time in a 

discovery process that most lawyers, 

judges and clients alike would agree 

has become cumbersome and un-

wieldy. 
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